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(b) No such use variance shall be granted by a board of appeals without a showing by 
the applicant that applicable zoning regulations and restrictions have caused 
unnecessary hardship. In order to prove such unnecessary hardship the applicant shall  
demonstrate to the board of appeals that (1) under applicable zoning regulations the  
applicant is deprived of all economic use or benefit from the property in question, which  
deprivation must be established by competent financial evidence; (2) that the alleged  
hardship relating to the property in question is unique, and does not apply to a 
substantial portion of the district or neighborhood; (3) that the requested use variance, if 
granted, will not alter the essential character of the neighborhood, and (4) that the 
alleged hardship has not been self-created.  

 
Your attention is especially invited to Standard No. 1 set out in (b) above:  

“The applicant must demonstrate that under applicable zoning regulations, the applicant is 
deprived of all economic use or benefit from the property in question, which deprivation must be 
established by competent financial evidence
What is meant by “deprivation of all economic use or benefit”? This involves the purchase price 
and current market value of the property. It must also involve “rate of return.” 
 
WHAT YOU MUST PROVE  

.”  

A. In order to satisfy the “deprivation of all economic use or benefit standard,” the applicant must 
furnish competent financial evidence to the ZBA establishing:  

1. The amount paid for the land in question. 
2. Its present market value. 
3. Annual maintenance expenses. 
4. Annual land taxes and school taxes. 
5. The unpaid balance of mortgages and other encumbrances. 
6. The annual income from the land in question for each and every use permitted in this 
Zoning District. 
7. Proof that this actual or estimated return for each permitted use is not reasonable under 
the circumstances. 
8. If the subject premises are the subject of a contract of purchase contingent upon the grant 
of a use variance, then the applicant must establish the fair market value of the property 
independent of the purchase price, because in the absence of such proof, it will be 
presumed that the purchase price included a premium over fair market price at the time of 
purchase in expectation of favorable zoning relief. Professional Park v. Town of Bedford, 60 
N.Y. 2d 492 (1983). 
9. The rate of return for the current use and all other uses permitted in the zoning district. 
10. The rate of return deemed necessary by applicant in order to gain a return equal to  
comparables in the neighborhood.  

Proof of present market value and annual income can be best established through the testimony 
of an expert witness.  



Where more than one use is permitted in the zoning district, the applicant must prove the 
projected annual income from each and every permitted use, and must prove that this annual 
return is not reasonable as compared to the return by like property in the community.  
If, on the basis of this dollars and cents proof, the ZBA determines that the applicant will be 
deprived of all economic use or benefit of the property, then the applicant has proven the first  
part of the unnecessary hardship standard.  
How can an applicant best prepare such proof for his case? By engaging a professional such as 
a licensed real estate appraiser (not a real estate salesman or broker) whose sole profession is 
appraising.  
Source:  http://www.townofclay.org/departments/planning/Forms/Use%20Variance-
Standards%20of%20Proof.htm 
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